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is sufficient to remark here, that in determining the amount of the damages, the law will only allow the actual proven damages to be collected, and always discourages any constructive, or conventional, or arbitrary estimate of such damages. In other words, the damages are the compensation to the injured party, requisite to repay him for his loss, which can be traced directly to the breach of contract.
While damages to the extent of the actual injury sustained can always be recovered, by a suit at law, in the case of a breach of contract, it is customary in the writing of engineering specifications to insert one or more clauses defining the amount of the damages which it is agreed by the parties will be sustained in case of certain specific failures to carry out the contract ; and since these failures are assumed e£ be on the part of the contractor, and since money is usually due him from the other party, it becomes possible, in this case, to remunerate the injured party by withholding a certain sum of money from the contractor who is guilty of the breach of contract. If a specific agreement to this "effect be entered into by the parties, in advance, the compensation for the injury done because of a specific breach of the contract, may be recovered by simply withholding such a sum from the contractor, and paying over to him in final settlement the remainder. Because, therefore, of the facility with which such a settlement can be accomplished, and also to further provide against such a contingency arising by furnishing to the contractor a sufficient motive to prevent such specific breaches, and furthermore, in order to avoid a suit at law for the recovery of such compensation, it has become customary to insert what is commonly called a "penalty clause." *
While recovery can be had by a suit at law for the actual damages sustained for any breach of the contract, either with or without a specific clause to this effect, the penalty or dam-
* The reader is requested to refer to Arts. 51-53 for a discussion of the legal phases <of this question.

